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Synopsis:

This matter comes on to determine whether or not McHenry County Parcel

Index Nos. 04-09-383-004-0060 and 04-09-452-001-0060 qualified for a property tax

exemption during the 1996 assessment year.

The Richmond Township Fire Protection District (hereinafter referred to as

the "Applicant"), notified the Illinois Department of Revenue (hereinafter

referred to as the "Department") in writing that it waived its petition for a

formal hearing.  The applicant requested that this matter be decided as an

office disposition based upon a brief submitted by the applicant's attorney.

The issues in this matter include, first, whether the applicant was the

owner of the parcel during the 1996 assessment year; secondly, whether the

applicant is a fire protection district; and lastly, whether the applicant

qualified for a property exemption for the parcels at issue for the 1996

assessment year.  Following the submission of all the evidence and a review of



the record, it is determined that the applicant did not own the subject parcel

during the 1996 assessment year.  It is also determined that the applicant is a

fire protection district.  Finally, it is determined that the applicant did not

qualify for a property tax exemption for the parcels in question for the 1996

assessment year.

Findings of Fact:

 1. On November 6, 1996, the Department received a property tax

exemption application from the McHenry County Board of Review for Permanent

Parcel Index Number 04-09-383-004-0060.  The applicant had submitted the

request, and the board recommended that the Department grant the exemption

for the entire 1996 assessment year.  The Department assigned Docket No. 96-56-

53 to the application.

 2. On November 6, 1996, the Department received a property tax

exemption application from the McHenry County Board of Review for Permanent

Parcel Index Number 04-09-452-001-0060.  The applicant had submitted the

request, and the board recommended a full year exemption for the 1996

assessment year.  The Department assigned Docket No. 96-56-54 to the

application.

 3. On November 8, 1996, the Department denied the two requested

exemption applications, finding that the applicant was not the owner of the

properties.

 4. On November 27, 1996, the applicant timely protested the denial of

the exemptions and requested a hearing in the matter.

 5. A telephonic pre-trial conference was held on June 24, 1997.  At the

pre-trial conference, the applicant verbally requested that the matter be

handled as an office disposition and requested that they be allowed to submit a



brief.  Pursuant to the conference, an order was entered setting a briefing

schedule.

 6. On August 11, 1997, the applicant submitted a brief to the

Department.

 7. On October 22, 1997, the applicant, in writing, withdrew the petition

for a formal hearing and requested that the matter be handled as an office

disposition.

 8. On May 5, 1995, the applicant conveyed the two parcels in question

to Rare Earth, Ltd. by a warranty deed.

 9. On April 28, 1995, the applicant entered into an industrial building

lease with Rare Earth, Ltd. for the properties located at 5513 George Street

and 10217 Main St., Richmond, Illinois, the subject parcels.

10. The terms of the lease state that the applicant is not required to

pay monetary rent to the lessor for the period commencing May 1, 1995 through

April 30, 1997.  The applicant, as lessee however is obligated for the real

estate taxes, fire and liability insurance, and the interior and exterior

maintenance.  After April 30, 1997, the applicant has an option to rent the

subject properties for monetary amounts that increase every six months.

Conclusions of Law:

Article IX, §6 of the Illinois Constitution of 1970, provides in part as

follows:

The General Assembly by law may exempt from taxation only the
property of the State, units of local government and school
districts and property used exclusively for agricultural and
horticultural societies, and for school, religious, cemetery and
charitable purposes.



This provision is not self-executing but merely authorizes the General

Assembly to enact legislation that exempts property within the constitutional

limitations imposed.  City of Chicago v. Illinois Department of Revenue, 147 Ill.2d

484 (1992)

Pursuant to the constitutional enabling provision, the legislature has

enacted exemption statutes for fire protection purposes.  In particular, under

35 ILCSILCS 200/15-60, the section regarding property owned and used by a taxing

district, if such property is owned by the taxing district and used for fire

department and related purposes, such property may be granted an exemption.

Another statute under which fire departments have qualified for a

property tax exemption is found at 35 ILCSILCS 200/15-65.  This is the exemption

section for charitable organizations.  If, for example, a volunteer fire

department owns property and the ownership and use of the property meet the

criteria established for a charitable exemption, the Department may grant an

exemption under this statutory provision.

A third statute that may be used by a fire department for a requested

exemption is found at 35 ILCSILCS 200/15-70 which is entitled "Fire Protection

Purposes."  If an applicant can prove that they fulfill the provisions specified in

this statutory provision, the Department will grant the exemption to the city,

village, incorporated town, association, or corporation that fulfills the

obligations enumerated in this statutory section.

The applicant is an organization, the type of which was created by the

General Assembly.  The statutory provisions regarding the creation of fire

protection districts is found at 70 ILCSILCS 705/0.01 et seq.  As a fire protection

district, the applicant may only qualify for a property tax exemption pursuant

to the exemptions granted to municipal corporations.  The following language is



found at 70 ILCSILCS 705/1, the "creation authorized" section of the Fire Protection

District Act:

It is hereby declared as a matter of legislative determination that
in order to promote and protect the health, safety, welfare and
convenience of the public, it is necessary in the public interest to
provide for the creation of municipal corporations known as fire
protection districts and to confer upon and vest in the fire
protection districts all powers necessary or appropriate in order
that they may engage in the acquisition, establishment,
maintenance and operation of fire stations, facilities, vehicles,
apparatus and equipment for the prevention and control of fire
therein and . . . and that the powers herein conferred upon such fire
protection districts are public objects and governmental functions
in the public interest.

Therefore, the applicable provision of the property tax exemption

statutes is found at 35 ILCSILCS 200/15-75 entitled "Municipal corporations", the

fourth provision under which the Department has granted fire departments an

exemption.  The statutory provision is as follows:

All market houses, public squares and other public grounds owned
by a municipal corporation and used exclusively for public purposes
are exempt.

This statute requires that the municipal corporation own the property.

The applicant is not the owner of the property at issue.

The argument of the applicant is that because there has been no change in

the use of the property, and because the applicant is not obligated to pay

monetary rent for the property, that the property should qualify for a

property tax exemption.

The Department has held, and the court upheld, a denial of an exemption

for a building to be used as a federal office building wherein the agreement

between the contractor and the federal government was a lease and not an

installment purchase contract.  U.S. V. Hynes, 20 F.3d 1437 (1994).  At 35 ILCSILCS



200/15-80 is found an exemption for property that is being purchased by a

governmental body under an installment purchase contract.

In the case at issue, there was no installment contract between the

applicant as the purchaser and Rare Earth, as the seller.  Rather, there was a

lease between Rare Earth, Ltd. as the owner and the applicant as the lessee.

The applicant's brief asserts that the proper statutory provision at issue

is the language found at 35 ILCSILCS 200/15-10, which states:

§ 15-10. Exempt property; procedures for certification.  All
property described in the Sections following Section 15-30 and
preceding Section 16-5, to the extent therein limited, is exempt from
taxation.  However, it is the duty of the titleholder or the owner of
the beneficial interest of any property that is exempt, except . . . to
file with the chief county assessment officer, on or before January
31, of each year . . . an affidavit stating whether there has been any
change in the ownership or use of the property or the status of the
owner-resident, . . . .  The nature of any change shall be stated in the
affidavit.  Failure to file an affidavit shall, in the discretion of the
assessment officer, constitute cause to terminate the exemption of
that property notwithstanding any other provisions of this Code.

Some of the statutes that grant exemptions are found in Sections 15-30 to

Section 16-5, as stated above.  However, section 35 ILCSILCS 200/10 and the following

sections, 35 ILCSILCS 200/15-15, and 35 ILCSILCS 200/15-20 are not statutes that grant

exemptions.  Rather these statutory provisions explain the yearly procedures

for an applicant to follow when they have acquired an exemption.  The

provisions also address the obligations that an owner of exempt property must

follow when there has been a lease on the property or when there has been a

change in the use or ownership of the property.  The applicant obviously was

aware of these provisions, because he properly filed a new exemption

application on the subject parcels because there was a change in ownership.

The applicant's brief cites Chicago Patrolmen's Association v. The

Department of Revenue, 171 Ill.2d 263 (1996) in support of its assertion that the



realities of ownership are in the applicant in this case.  Chicago Patrolmen's

Association concerned a charitable museum and a non-charitable police

organization, each of which owned an undivided one-half interest in the

property.  The court found that fifty percent of the property was exempt and

fifty percent was taxable.  The case before me does not concern a charitable

organization and a non-charitable organization as co-owners of property.  I

therefore find Chicago Patrolmen's Association is distinguishable from the facts

before me.

It is recommended that McHenry County Parcel Index Nos. 04-09-452-001-0060

and 04-09-383-004-0060 remain on the tax rolls for the 1996 assessment year and

be assessed to Rare Earth, Ltd., the owner during the taxable year in question.

Pursuant to the terms of the lease, however, it appears that the applicant is

responsible for the payment of said taxes.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge

March 30, 1998


